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Unit 2 Area of study 4 – A question of rights
Case Study: Roach v. Electoral Commissioner
An investigation of the High Court case of 

Roach v. Electoral Commissioner (2007) 233 CLR 162,
and its impact on rights of individuals and the legal system
Engagement/Introductory activity – Rights Protection
Engage in class discussion and brainstorming activity of the meaning and examples of human rights, and how they are protected in Australia. This first activity is designed to raise student awareness of the concept of human rights, for them to consider the rights that they enjoy as Australian citizens, and how their rights are protected. 
Points for consideration could include:

· What are human rights?

· Examples of human rights protected in Australia

· Overview of how rights are protected in Australia – [Note that this should be only an overview, as it forms only background understanding for the appreciation of rights issues]. Discussion could include:
–
International level eg United Nations

–
National level eg Commonwealth Constitution, Human Rights and Equal Opportunity Commission

–
Victorian level eg Victorian Charter of Human Rights and Responsibilities; Equal Opportunity and Human Rights Commission; 

· Rights issues – at both national and international level
Focus on the Right to Vote
Students are to engage in a preliminary investigation of the right to vote as it exists in Australia. This serves to provide students with some background understanding of the specific right that was in question in this case. 
The sample questions below enable students to gain an initial understanding of the right to vote.  Students will then investigate the abuse of this right.  

Resources:
· Textbook

· Australian Human Rights Commission website at
www.hreoc.gov.au/human_rights/vote/index.html
· Australian Electoral Commission website at
www.aec.gov.au/Voting/index.htm www.aec.gov.au/pdf/voting/compulsory_voting.pdf 

Focus questions: 
1. Explain why the right to vote is considered to be an important right for all citizens.
2. The Commonwealth Electoral Act 1918 (Cth) states that voting is compulsory. Section 245(1) states ‘it shall be the duty of every elector to vote at every election’.
a. Distinguish between a right and a duty/responsibility.

b. Who is required to vote in Australia?

c. Outline the categories of people who may be denied the right to vote.

d. Explain how the electoral laws impact on the right of prisoners to vote. 

e. Suggest two strengths and two weaknesses of having compulsory voting in Australia. 

The case of Roach v Electoral Commissioner  (2007) 233 CLR 162
Students use the case of Roach v. Electoral Commissioner as an example of a case launched by an individual, Vicki Lee Roach, in order to protect the violation of her rights. The right in question was the right to vote, which Ms Roach believed was infringed by amendments to the Electoral Act. 
Brief overview of the case:
This extract is intended for teacher reference. The concepts here are more complex than Unit 2 students could be expected to understand.
Vicki Lee Roach was a Victorian woman of Aboriginal descent, who was serving a six year term of imprisonment, having been convicted on five counts of offences that included burglary, conduct endangering persons and negligently causing serious injury. She challenged the validity of the 2006 amendments made to the Electoral Act 1918 (Cth), by the passage of the Electoral and Referendum Amendment (Electoral Integrity and Other Measures) Act 2006 (Cth). The amendments prohibited all prisoners who were serving a sentence of imprisonment for a Commonwealth, state or territory offence from voting in federal elections. Before the amendment only those prisoners serving a sentence of three years or longer were excluded from voting. Thus, Ms Roach was excluded from voting.
Ms Roach’s challenge to the validity of the 2006 amendment was heard by the High Court in September 2007.
The High Court held that the complete ban on prisoners voting was unconstitutional, as it was inconsistent with the principles of representative government. This principle requires that members of parliament are elected into office by the people they seek to represent. Sections 7 and 24 of the Constitution require that Senators and members of the House of Representatives are directly chosen by the people; therefore there is a right to vote, that had been violated by this legislation. The 2006 amendment was declared to be invalid. 
The outcome of the case had far reaching implications for the legal system in terms of recognising that there is a constitutionally protected right to vote in Australia.
However, as Vicki Lee Roach was serving a prison term of longer than three years, and the original provisions of the Electoral Act were upheld, Ms Roach was still ineligible to vote in elections. 
Students will draw on their understanding of rights protection as discussed earlier and the concepts involved in the case. 

Teachers should note that students may need explanations of some preliminary concepts such as the role of the High Court and the purpose and content of the Commonwealth Constitution.
Student Learning Activity
Part A: 
Research and read relevant extracts and articles about the case of Roach v. Electoral Commissioner (2007) 233 CLR 162.
· Newspaper articles:
www.theage.com.au/news/national/prisoner-goes-to-high-court-to-win-right-to-vote/2007/04/24/1177180651410.html (25 April 2007)
www.theage.com.au/news/national/former-delinquent-takes-on-government-and-wins/2007/08/30/1188067278024.html (31 August 2007)
· Podcast on ABC National radio (12 June 2007)
www.abc.net.au/rn/lawreport/stories/2007/1945622.htm
· Transcript of the High Court decision (26 September 2007):
www.austlii.edu.au/au/cases/cth/HCA/2007/43.html
Part B: 
Complete the following questions.
1. Outline the crimes for which Vicki Lee Roach was imprisoned, and the factors that led to her committing these crimes. What sentence did she receive for these crimes by the court?
2. Describe the changes to the Electoral Act that Ms Roach argued were a breach of rights. According to Ms Roach, which of her rights were being abused by this legislation?
3. Suggest reasons why the federal government decided to limit the right to vote for prisoners.
4. Challenging legislation requires a person who has been affected by the legislation, such as Vicki Lee Roach, to launch a test case in the courts.
a. Suggest factors that could make it difficult for individuals to start a test case such as this.
b. How did Vicki Lee Roach overcome the problem of the high cost of legal representation?

5. Explain why it was up to the High Court to decide whether there had been an abuse of rights by changing the provisions of the Electoral Act. 
6. Explain the arguments that Ms Roach presented to convince the High Court that there had been an abuse of her rights.
7. Describe the outcome of the case. In your answer discuss the High Court’s decision concerning whether Ms Roach’s right to vote had been abused; whether the changes to the Electoral Act were permitted; and the reasons for the High Court’s decision. 
8. What role did the Constitution have in preserving rights in this case?
9. The outcome of the Roach case had far reaching implications on a number of levels.
a. Explain the impact of the outcome on Vicki Lee Roach. Was she permitted to vote in elections after this decision?

b. Discuss the impact of the outcome on the rights of prisoners in Australia (comprising over 20,000 people). 

c. Discuss the impact of the outcome on the legal system (in particular, consider the right to vote).
10. Do you agree with the outcome of this case? Justify your answer. 
11. Suggest reasons to explain why this case is being labelled as a ‘landmark case’.

12. ‘The Roach case illustrates that people can be empowered to bring about change to the legal system.’ Discuss. 
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